CICLR

2 days ago

6 min read
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When you think of tequila, the first thing that probably comes to mind is the spirit. Perhaps you are thinking of the
song, or the town in the Mexican state, Jalisco. But chances are you are thinking about shots and lime wedges, an expensive
glass bottle with an ornamental plug at the top, or a cold green cocktail served in a coupe glass with a salted rim. And I would
never fault you for thinking of any of those things. But have you ever asked yourself what makes tequila tequila?[1]
Despite tequila’s reputation for being a care-free, life of the party sort of liquor, there is a network of statutes and
international treaties that determines what can be sold as tequila.[2] In 1974, the Mexican Secretary of Heritage and Industrial
Development released a resolution in the Official Journal of the Federation declaring tequila as an “Appellation of Origin.”[3]
According to the World Trade Organization, an Appellation of Origin (AO) is a name used to designate a product that comes
from a “specific limited geographical area” and has special qualities that come from that geographic location.[4] Think
Champagne, Parmesan, or Feta.[5] This concept, the idea that the product's qualities ‘come with the territory,’” is often been
described as terroir.[6] Professor Justin Hughes points out that, although the use of AOs and Geographical Indications (GIs)
is based in terroir, countries are driven to protect these terms primarily by the profit they gain from their exclusive use.[7] To
summarize, in 1974, Mexico set out to make sure no other country could profit by producing their own versions of tequila.
However, simply declaring something as an AO or GI is not enough. The 1974 legislation allows for regulation of the
production and sale of liquor within Mexico, but enforcing the AO designation in other countries requires treaties and/or trade
agreements. One such treaty that Mexico joined in the 1960s is the Lisbon Agreement.[8] The Lisbon Agreement functions
by compiling a list of AOs from member countries, allowing each country to decide how AOs will be enforced within their

borders (judicial or administrative procedures), and it then giving member countries the permission to use those processes to
assert the exclusive use of their AOs..[9] The Lisbon agreement includes twenty-nine member countries and, since 2015, the
European Union.[10] In order to enforce the AO for Tequila in the EU before 2015, Mexico signed a treaty with the European
Union in 1997.[11] This 1997 treaty functioned similarly to the Lisbon Agreement.[12]
Tequila also receives protection in the United States, originally through a 1974 agreement[13] and later through
NAFTA.[14] Under a 2006 agreement, as a supplement to the agreement in NAFTA, the office of the United States Trade
Representative (USTR) is responsible for enforcing the Mexican tequila standards.[15] In exchange, U.S. companies are
permitted to work with Mexican tequila producers, and Mexico is not allowed to regulate U.S. companies’ marketing,
advertising, or labeling of Tequila for sale in the United States.[16] Though the USTR is responsible generally for preventing
American companies from producing tequila in the United States or using the term tequila to describe their own products,
NAFTA still gives Mexico the ability to use U.S. courts to enforce its domain over tequila.[17]
One example of the effect of these treaties is the story of John B. Wagoner and his attempt to produce an American
tequila. According to an LA Times article from 2005, Wagoner originally sought out agave because he was looking for
shrubbery that would not block the views from his residential property in Temecula, California.[18] Mr. Wagoner bought 100
agave pups from an agave plantation in Jalisco, Mexico, and moved them to Temecula.[19] After the plants had grown,
Wagoner found out about an agave shortage in Mexico that led to increased prices for the plant and decided to harvest them.
[20] He initially considered selling the agave back to Mexican producers, but then decided he could make more money by
producing his own spirits.[21] To skirt protection of the term tequila, Wagoner tried to come up with a clever name that would
give his buyers an idea of what his product was without crossing any international trade boundaries.[22] Since his operation
was based in Temecula, he landed on the name, Temequila.[23]
In February of 2005, the Tequila Regulatory Counsel, or Consejo Regulador Del Tequila sent a cease-and-desist letter
to Wagoner,[24] and the Alcohol and Tobacco Tax and Trade Bureau (TTB) denied his request to trademark the term
“temequila.”[25] Wagoner ended up selling his product as J.B. Wagoner Ultra Premium 100 percent Blue Agave.[26]
However, even after removing all mention of tequila from the name of his product, Wagoner later received another order from
the TTB, ordering him to discontinue an advertisement which described his product as, “not your mamacita's tequila.”[27]
J.B. Wagoner Ultra Premium is no longer in production, which is evidence of the effectiveness of AOs in protecting the use
of the term tequila by American companies. It’s not easy for an American producer to sell blue agave-based liquor without
being able to call it tequila. [28]
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